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CHAPTER'V

MARRIAGE

A. Nature of marriage

Marriage is defined under the Muslim Code as not only a civil
contract but also a social institution. Its nature, consequences and incidents
are governed by the Muslim Code and the Shari’ah and not subject to
stipulation, except that the marriage settlements may to a certain extent
fix the property relations of the spouses.' ‘

It is viewed as a civil contract because it requires for its validity the
legal capacity and mutual consent of both contracting parties.> However,
the rules of ordinary contract are not applicable to marriage. They differ
in the following matters:?

(1) As to nature, marriage is a permanent contract which can be
dissolved only by the death of either party, unless annulled or declared
null and avoid by the court for legal causes; while ordinary contracts are
essentially temporary in the sense that their duration is limited either by
law, stipulation or the nature of the contract;

(2) As to parties involved, in marriage, only a man and a woman of
at least fifteen (15) years of age may be parties; while in ordinary
contracts, two or more persons regardless of sex at least of majority age,
(or 21 years old) and even juridical persons may be parties;

(3) As to what governs the relations of the parties in marriage, the
rights and obligations of the spouses are fixed by Shari’ah; while in
ordinary contracts, the rights and duties of the contracting parties are
usually determined by the parties;

(4) As to susceptibility to condition, term or period, marriage cannot
be subject to condition, term or period; while ordinary contracts may be
conditional, or with a term or period,;
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(5) As to effects, marriage changes the status of the parties; while
ordinary contracts do not change the status of the parties;

(6) As to effect of breach, in marriage, breach of conjugal obligations
may give rise to penal or civil sanctions like criminal actions for adultery
or concubinage, civil actions for legal separation, support and other relief;
while in ordinary contracts, breach of contractual obligations gives rise
to an action for damages;

(7) As to termination, marriage cannot be terminated by mutual
agreement of the parties; while ordinary contracts may be so extinguished.

It is also viewed as social institution® because its nature,
consequences and incidents are governed by the Muslim Code and the
Shari’ah and its benefits redound not only to the contracting parties but
also to the whole family as well as the whole society or nation.’

The consequences and incidents of marriage are the following:®

(1) It legalizes the matrimonial or marital relationship between man
and woman who are parties thereof;

(2) It establishes the paternity of their progeny;
(3) It changes the status of both parties;
(4) It creates property relations between them; and

(5) It creates corresponding rights and obligations between the
spouses.

The foregoing consequences and incidents of marriage are governed
not only by the Muslim Code but also by the Shari’ah. The provisions of
the Muslim Code regarding the above subject matters must be consistent
with the spirit of the principles of Shari’ah, otherwise it runs counter to
the spirit of the Muslim Code and the Shari’ah.
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It is not subject to stipulation, except that the marriage settlement
may to a certain extent fix the property relations of the spouses.

Its benefits redound not only to the contracting parties but also to
the whole family as well as the whole society or nation because it is the
most excellent method adopted for regulating the relations between sexes.
Without the institution of marriage, there would have been no family
which is composed of the spouses and their offsprings. It may enlarge to
include ascendants and descendants of far degrees. Without family which
is the basic foundation of the society, there would have been no nation.
In other words, nation is composed of families, and family is composed
of husband and wife and their offsprings which came together through
the institution of marriage.’

1. Nature of marriage from the islamic point of view

Marriage or Nikkah is an institution which is as old as the human
race itself. Thus, it is viewed in a wide range of perspectives from its
primitive sense or literal meaning to the modern notion by defining it
scientifically through describing all its known attributes.

In its primitive sense, marriage means carnal conjunction.® In its
literal meaning, marriage or nikkah means joining together.’

To distinguish it with the Hindu and Christian marriage which is
viewed as sacrament, marriage in Islam is not a sacrament. The concept
of sacramental marriage implies among other things that it is monogamous
and indissoluble.'® Islam allows as an exception to the monogamous
marriage a limited polygyny. It also allows divorce as last recourse to the
irreconcilable marriage problem. Thus, in the case Abdulkadir v. Salima
Bibi,"" Justice Syed Mahmud, an eminent judge of the then undivided
India, subscribed to the view that marriage among Muslims is not a
sacrament but a purely civil contract.

In Hidayah, nikkah is described to be a contract which has for its
object begetting and legalizing of children.'? In Kanz al-Daqai’q, nikkah
is said to be a contract that is entered into by a man with a woman for
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the enjoyment of the beneficiary rights over her (i.e., the enjoyment of
the proprietary sex rights) as an “owner.”"* In Fatwa ‘Alamgiri and in Siarh
al-Waqayah, both subscribed to the view that nikkah is a contract.!4

Under the Syrian Family Law, nikkah is defined as a contract between
a man and a woman on account of which the woman becomes legalized

to the man. It serves the purpose of creating among them a life of co-
relationship and of begetting children.'s

Marriage was viewed as a contract because some of its characters
resembled some of the attributes of contract, such as: legal capacity of
the contracting parties: consent is freely given, and the contract can be
terminated with or without cause through divorce, and is governed by law
and the stipulation of the contracting parties. However, it differs from the
ordinary contract in the following manners: '

(1) As to parties, in a civil contract, the parties may not be Muslim
individuals alone, but may even be firms, companies or corporations or
governments; while in a Muslim marriage contract, the parties must be
Muslims or a Muslim male and a kitabiyyah female, where no legal
prohibition exists.

(2) As to the governing laws, in a civil contract, its constitution and
performance as well as the rights and obligations of the parties concerned
are governed by the civil law of contract; while in a Muslim marriage
contract, its constitution and performance as well as the rights and
obligations of the spouses are governed by Shari’ah.

(3) As to witnesses, in a civil contract, the presence of witnesses is
not essential; while in a Muslim marriage contract, the presence of
witnesses at the time of nikkah is an essential, according to all Sunni
schools of law. The Maliki school of law lays much stress on the publicity
of nikkah which is equally distinct from a civil contract.

(4) As to termination, in ordinary civil contract, it is terminable by
either party subject to liability of paying compensation; while in a Muslim
marriage contract, there are checks on its termination or dissolution,
specially on the part of the wife.
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Marriage may also be described with its divine characters: It is a great
boon of Allah (S.W.T.) for this world and the next."” It is something
solemn, something sacred to which Allah (S.W.T.) is the first witness and
concluded in His Name in obedience to Him and according to His
ordinances. It is a decent human companionship authorized and supervised
by Allah (S.W.T.). It is a sign of His blessings and abundant mercy.'®

The foregoing statements have their bases in the Holy Qur’an as well
as in the Sunnah of the Holy Prophet Muhammad (S.A.W.). To cite a few
among them:

The Holy Qur’an states to the effect:

O mankind! reverence your Guardian-Lord, Who
created you from a single person, created of like nature,
his spouse, and from them twain scattered (like seeds)
countless men and women,; Reverence Allah, through
Whom you demand your mutual (rights), and (reverence)
the wombs (that bore you): for Allah ever watches over
you.”?

And among His signs is this, that He created for you
spouses from among yourselves, that you may dwell in
tranquility with them, and He has put love and mercy
between your (hearts): Verily in that are Signs for those
who reflect.”’

The Holy Prophet (S.A.W.) is reported to have said:

Oh people! you have certain rights over your wives
and so have your wives over you...They are the trust of
Allah in your hands. So you must treat them with all
kindness.”
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The Code of Muslim Personal law by Dr. Tanzil ur-Rahman has
defined marriage as a religious legal contract that regularizes the sexual
relationship between man and woman, establishes the lineage of their
progeny and creates civil rights and obligations between them.?

In the Karachi case of Muhammad v. Khushnuma Khatoon,? Justice
Qadir al-Din Ahmad, observed that “if religious ritual is not an essential
part of the transaction, it does not mean that it has no sacred and no higher
religious purpose enjoying the sanctity of religion and pleasure of Allah.
There is a sanctity attached to it from the beginning to the end by
conceptions of rights and obligations which if treated without the holiness
which they possess in their nature, would be profane and cease to be
Islamic in character.” |

Therefore, Islam views marriage in a wider context. It embraces all
social, legal and religious and divine aspects.
B. Essential requisites of marriage

The Muslim Code provides that, no marriage contract shall be
perfected unless the following essential requisites are complied with:*

(a) Legal capacity of the contracting parties;
(b) Mutual consent of the parties freely given;

(c) Offer (ijab) and acceptance (qabul) duly witnessed by at least two
competent persons after the proper guardian in marriage (wali) has given
his consent; and

(d) Stipulation of customary dower (mahr) duly witnessed by two
competent persons.

Let us explain these requisites one after the other:
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1. Legal capacity of the contracting parties

This deals with two points:? first, the minimum age of contracting
parties; and second, both parties are not suffering from any legal

impediments under the provisions of the Muslim Code.

(a) Minimum age of the contracting parties

Generally, any Muslim male at least fifteen years of age and any
Muslim female of the age of puberty which is presumed upon reaching
the age of fifteen may contract marriage.?

However, the following are exceptions to the foregoing general rule:?’

(1) The Shari’ah District Court may, upon petition of a proper wali,
order the solemnization of the marriage of a female who, though less than
fifteen but not below twelve years of age, has attained puberty.

(2) Marriage through the father or paternal grandfather by a minor
below the prescribed age. '

(3) Marriage through a wali other than the father or paternal
grandfather by a minor below the prescribed age who did not exercise
the option of puberty (Khiyar al-bulugh) by petitioning the court to annul
the said marriage upon reaching the age of puberty. The right of the option
of puberty may be lost on the following grounds: (a) voluntary
cohabitation has taken place, and (b) failure to exercise such right within

four years after attaining the age of puberty.

(b) Minimum age of marriage under Islamic law

Under the original islamic law, there is no minimum age of marriage.
A minor of either sex can enter into a valid contract of marriage through
a guardian. Under the Shafi’i school of law, only a father or paternal
grandfather can give away a minor girl in marriage. Under the Hanafi
school of law, although a guardian can give away a minor girl in marriage,
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she has the option of repudiating the marriage on attaining puberty.?

The reasons behind Islamic Law’s allowing a marriage of parties

though relatively young is to safeguard the values and objectives that Islam
attaches to marriage. This may be explained in the following paragraphs:?

(a) The desire for progeny is a human instinct.
Hence, marriage at an early age, which is conducive to
procreation is not only permitted but encouraged in Islam.
The rationale for this becomes even more apparent when

viewed in the light of Islam’s proscription of all forms of
adoptive relationship.

(b) Due to its uncommon concern for morality, Islam
has prohibited all forms of extramarital intimacy between
a man and a woman. Such practices as “trial marriages,”
“live-in" relationships and the like, which are in vogue
in some countries, are taboo in an islamic society. Hence,
since in Islam, marriage is the only access to sexual
intimacy, the Shari’ah gives the Muslims the chance to
marry at the earliest possible opportunity, so that they
may be able to guard against immorality.

(c) In Islam filiation is either legitimate or
illegitimate. The process known in Civil Law as
“legitimation,” which converts illegitimate to legitimate
filiation by legal fiction is unknown in Islamic law. Early
marriage, therefore, ensures the legitimacy of children
since they would be born during wedlock.

(d) Above all, marriage in Islam is regarded as an
“act of piety,” which every Muslim is required to enter
into, unless there are valid grounds for not doing so. In
Islam, responsibility for personal acts and obligatory
duties commences at puberty. An early fulfillment of a
religious duty is, therefore, desirable.
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In the modern context of Islamic Law, it has been argued that where
the parties of marriage are too young, they may be an irresponsible couple.
In conformity with the well established principle in Islamic Law that
through laws the state may suspend or restrict permissible acts,* we find
in the modern legislation of Muslim countries that they fix the minimum
age for marriage, subject however to certain exceptions.

In Malaysia, the Islamic Family Law (Federal Territory) Act, 1984,
provides that no marriage may be solemnized or registered under the Act
if the man is under eighteen of age and the woman is under sixteen except
where the Shari’ah Judge grants a written permission in certain
circumstances for the solemnization of such marriage.?' A similar
provision is provided for in the laws in other states for example, the
Kelantan Islamic Family Law Enactment.*?

In Singapore, it is enacted that no marriage shall be solemnized under
the Administration of Muslim Law Act, if at the date of the marriage either
party is under the age of sixteen years, but a Kathi may in special
circumstances solemnize the marriage of a girl who is under the age of
sixteen years but who has attained puberty.

Article 2 of the United Naﬁons thVe_ntion in 1962 on the consent
to marriage, the minimum age of marriage and the registration of marriage
states that:*

States parties to the present Convention shall take
legislative action to specify a minimum age for marriage.
No marriage shall be legally entered into by any person
under this age, except where a competent authority has
granted a dispensation as to age, for serious reasons, in
the interest of the intending spouses.

Moreover, Principle II of the recommendations adopted by the United
Nations in 1965 states that:*
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Member States shall take legislative action to specify
a minimum age for marriage, which in any case shall not
be less than fifteen years of age; no marriage shall legally
entered into by any person under this age, except where
a competent authority has granted a dispensation as to

age, for serious reasons, in the interest of the intending
spouses.

From the foregoing provisions of laws, it is crystal clear that fixing

the age of marriage to the age of majority is the general rule, and the
marriage of minors is the exception.

Therefore, it is humbly submitted that with regard to the age
requirement for marriage, the provision of the Muslim Code is in
conformity with the original as well as the modern concept of age of
marriage under Islamic Law. It is also consistent with the principle adopted
by the United Nations Convention on the consent to marriage, the
minimum age of marriage and the registration of marriage.

(c) Legal impediments of marriage under the Muslim Code

Legal impediments may either be permanent or temporary. The
former includes those prohibitions based on consanguinity, affinity,
fosterage, unlawful conjunction, and when one or both of whom have been
found guilty of having killed the spouse of either of them. The latter
comprises those prohibitions caused by ‘idda, three talaq, vitiated consent,
condition of death-illness, state of ihram, and mixed marriages not allowed
under Islamic Law.

Violation of the permanent disability renders the marriage void
(batil); violation of a temporary disability renders the marriage irregular
(fasid). These impediments shall be discussed in detail in the chapter on
prohibited marriages, subsequent marriages,and void and irregular
marriages infra.



54 / MINDANAO JOURNAL, VOL. XXII, 1-4 (July 1995-June 1996)

2. Mutual consent of the parties freely given

Mutual consent of the parties freely given as one of the essential
requisites for the validity of marriage is a general rule. This is however
subject to the exception when a minor girl is given by her guardian in
marriage.

Consent of the bridegroom shall be expressed both by oral declaration
as well as in writing in an instrument. He has to declare it publicly during
the offer (ijab) and acceptance (qabul) ceremony. Besides, this declaration
shall be set forth in an instrument in triplicate, signed or marked by the
contracting parties and the witnesses, and attested to by the person’
solemnizing the marriage.*®

The Muslim Code, however, is silent on the form of consent of the
bride. But applying the rules enunciated under the Muslim law?’ a woman
previously married (widow or divorced) must express her consent. The
reason is quite obvious. She is mature and can easily look into the pros
and cons of her marriage contract. However, in the case of a virgin who
is naturally modest, shy and feels hesitant in expressing her opinion, her
silence means yes.*®

3. Offer (ijab) and acceptance (qabul) duly witnessed by at least two
competent persons after the proper guardian in marriage (wali)
has given his consent

This provision of the Code deals with three subject matters: (a) offer
and acceptance; (b) two competent witnesses; and (¢) consent of the:
proper guardian in marriage. Let us explain them one after another.

(a) Offer and acceptance

Marriage shall be solemnized publicly in any mosque, office of the
Shari’ah Judge, office of the District or Circuit Registrar, residence of
the bride or her wali, or at any other suitable place agreed upon by the
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parties.*

No particular form of marriage ceremony is required but the offer
and the acceptance in marriage shall be declared publicly in the presence
of the person solemnizing the marriage and the competent witnesses. This
declaration shall be set forth in an instrument in triplicate, signed or
marked by the contracting parties and the witnesses, and attested to by
the person solemnizing the marriage. One copy shall be given to the
contracting parties and another sent to the Circuit Registrar by the
solemnizing officer who shall keep the third.*

The Circuit Registrar shall file such certificate of marriage (which
shall specify the nature and amount of the dower*' agreed upon) and such
other documents presented to him for registration.”? The books making
up the registry of marriage and other documents relating thereto shall be
considered public documents and shall be prima facie evidence of the facts
therein contained.®

The offer may be presented by anyone of the contracting parties and
the acceptance by the party to whom the offer is made.** Traditionally,
the offer is given by the side of the bride and the acceptance is presented
by the bridegroom. According to the Hanafi and Shafi’i school of law,
the offer is one presented by a party who has the right of ownership of
the thing to be offered even if it is presented after the acceptance. The
acceptance is one that comes from the party to whom the thing is offered
even if it is given ahead of the offer.

The terms offer and acceptance shall be expressed in a language that
both the contracting parties and the witnesses may understand to show
that the consent of the parties are freely given. It may be in Arabic or in
any other languages. The scholars are unanimous in requiring to make it
in a language expressive of Al-tazwij or Al-nikkah. Both terms signifying
marriage.*°

The offer may be expressed either in past tense or present tense but
imperative mode. The acceptance must always be in past tense.”’ Examples
of both offer and acceptance in past tense: offer: “I have married myself
to you” or “I have married my daughter to you”; acceptance: “I have
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consented” or “I have accepted.” Examples of thé offer in present tense
but imperative mode and the acceptance is in past tense: offer: “marry
me” or “marry your daughter to me”; acceptance; “I have married” or “I

have consented” or “I have accepted.”

It is also required that the acceptance must be consistent with the
offer.*®

(b) Two competent witnesses of the offer and acceptance

The Muslim Code does not provide for the qualifications of a
competent witness. However, applying the Muslim law, a witness must
be:* (1) sound mind and sound hearing; (2) legal age; (3) free: (4) two
males or one male and two females; and (5) Muslims. However, Imam
Shafi’i asserts that the two witnesses must be male Muslims.*® Imam Abu
Hanifa and Abu Yusuf hold the view that if the marriage is contracted
with a woman who belongs to the people of scripture (kitabiyyah),
witnesses to the marriage may not necessarily be Muslims but may belong
to the bride’s own religion.”'

In order that this requirement of the law must be complied with the
witnesses must duly witness and hear the declaration of both offer and
acceptance by the contracting parties or their representatives.

The legal requirement of two competent witnesses of the offer and
acceptance is in conformity with the saying of the Holy Prophet (S.A.W.)
to the effect: “No marriage except with the participation of a guardlan
and two competent witnesses.”

(c)Consent of the proper guardian in marriage must be given before
the offer and acceptance is made

Let us identify first the proper guardian in marriage. The Muslim
Code provides that the following persons shall have authority to act as
guardian for marriage (wali) in the order of precedence:* (a) father; (b)
paternal grandfather; (c) brother and other paternal relatives; (d) paternal
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grandfather’s executor or nominee; or (e) the court.

Under the Muslim Code, the above-mentioned persons in the order
of precedence are the proper guardians in marriage. It is extended from
father, paternal grandfather, brother and other paternal relatives, paternal
grandfather’s executor or nominee; and to the court.

Consent of the proper guardian in marriage seems redundant because
under the Muslim Code, it is only the guardian as mentioned above, or
any person qualified under the Muslim law designated by him who shall
have the authority to solemnize the marriage.*

The Muslim Code provides that marriage may be solemnized:% (a)
by the proper wali of the woman to be wedded: (b) upon authority of the
proper wali, by any person who is competent under Muslim law to
solemnize marriage; or (c) by the Judge of the Shari’ah District Court or
Shar1’ah Circuit Court or any person designated by the Judge, should the
proper wali refuse without justifiable reason, to authorize the
solemnization.

Paragraph (c) of the foregoing provision of the Muslim Code runs
counter to the earlier mentioned provision which is provided under Article
79. Article 18 paragraph (c) gives more right to the judge of the court
over the proper wali while Article 79 places the judge of the court as in
the last precedence of all the guardians in marriage.

In accordance with the principle of statutory construction that should
the provisions of law be in conflict, the latter shall prevail over the former,
then Article 79 shall prevail over Article 18. Therefore, Article 18
paragraph (c) shall not be given effect.

In the final analysis, under the Muslim Code, it is only the guardian
in marriage or any person qualified under the Muslim law designated by
him who can solemnize the marriage. It may also be implied that there
can be no marriage under the Muslim Code without the consent of the

guardian in marriage.
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This provision of law is in conformity with the tradition when the
Holy Prophet (S.A.W.) has said to the effect: “No marriage except with
the participation of a guardian (wali) and two competent witnesses.*””

4. Stipulation of customary dower (mahr) duly witnessed by two
competent persons

Dower or mahr is a gift given by the bridegroom to the bride on
account of marriage. It is different from dowry which is a gift given by
the bride to the bridegroom.

The foregoing requirement of law is impliedly avoided by Article
20 of the Muslim Code when it states that the amount or value of dower
may be fixed by the contracting parties (mahr-musamma) before, during,
or after the celebration of the marriage. If the amount or the value thereof
has not been so fixed, a proper dower (mahr-mithl) shall, upon petition
of the wife, be determined by the court according to the social standing
of the parties.

The Muslim Code further provides that subject to the stipulation of
the parties, the dower may be fully or partially paid before, during, or
after the marriage. The property or estate of the husband shall be liable
for the unpaid dower, or any part thereof.*®

From the foregoing provisions of law, it may be inferred that
stipulation of customary dower is not an essential requisite for the
perfection or validity of marriage, because it can be perfected even without

it.

However, as soon as a valid marriage is entered into, dower (mahr)
becomes an inalienable and imprescriptible right of the wife. It is
inalienable because even without the stipulation of mahr before, during,
or after the solemnization of marriage, mahr is still demandable which is
called mahr-mithl or customary dower.”® It is imprescriptible because
prescription does not lie. If the period for the payment of mahr as
stipulated shall lapse, still mahr is demandable.
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In a nutshell, the only essential requisites for the validity of marriage
under the Muslim Code are the following:%

(a) Legal capacity of the contracting parties:
(b) Mutual consent of the parties freely given; and

(c) Offer (ijab) and acceptance (qabul) duly witnessed by at least two
competent persons after the proper guardian in marriage (wali) has given
his consent.

C. Prohibited marriage
At the outset, it is of importance to explain the following two points:

First, to minimize lengthy discussion, the explanation of the
prohibited marriages is expressed in one way only, i.e., the prohibition is
explained only with regard to the man on the assumption that he is the
one proposing for marriage. In essence, this includes the prohibition for
the woman by putting her in the possession of the man.

Second, to have a clear idea of the phrase “a degree of relationship”
and the terms such as germane, consanguine, and uterine, we shall explain
them as briefly as possible.

A degree is one generation.®' This may refer to direct line or collateral
line. A direct line may be ascending or descending. An example of
asgending direct line is the relationship of a child to his parents, to his
grandparents, to his great grandparents, however high. An example of
descending direct line is the relationship of a parent to his child, to his
grandchild, to his great grandchild, however low.

‘The relationship of a child to his parents is one degree or one
generation, to his grandparents is two degree, to his great grandparents
is three degree, to his great-great grandparents is fourth degree and so-
on.
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The relationship of a parent to his child is one degree or one
generation, to his grandchild is two degree, to his great grandchild is three
degree, and to his great-great grandchild is fourth degree, and so-on.

However, the rule is different when it comes to collateral degree.
Collateral degree relationship refers to the so-called “side way
relationship” like brothers, sisters, nephews, nieces, uncles, aunts and their
descendants.®

To determine the collateral degree relationship, take their common
ancestor as the origin of relationship, then count the degree of relationship
of one side, and count the degree of relationship of the other side, the
sum of these two sides degree is their degree of relationship.

An example is the degree of relationship between the brother and
his sister. Their common ancestor is their parent or parents. The degree
relationship of the parent to his son (brother) is one degree; the degree
relationship of the parent to his daughter (sister) is one degree; sum them
up, they equal to two degree. Thus, the degree relationship between the
brother and his sister is two degree. The relationship of a man to his
nephews and nieces is third degree, to his grand nephews and grand nieces
is fourth degree, to his uncles and aunts is third degree, and to his first
cousin is fourth degree.

The term germane refers to full blood relationship by the same father
and mother.

The term consanguine refers to half blood relationship on the father
side by the same father but not the same mother.

The term uterine refers to half blood relationship on the mother side
by the same mother but not the same father.

The bases of prohibited marriages under the Muslim Code are by
consanguinity, affinity and fosterage.®
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1. Prohibition by consanguinity (tahrimbinnasab)

Article 24 of the Muslim Code provides that, no marriage shall be
contracted between:

(a) Ascendants and descendants of any degree;

(b) Brothers and sisters, whether germane, consanguine or uterine;
and

(c) Brothers or sisters and their descendants within the third civil
degree.

The first prohibition by consanguinity deals with the ascendants and
descendants of any degree. It is the direct ascending and descending
relationship, i.e. mother, grandmother, however high, and daughter,
granddaughter, however low.

The second prohibition by consanguinity deals with the brothers and
sisters, whether full blood, half blood on the father side, or half blood on
the mother side relationship.

The third prohibition by consanguinity deals with the brothers and
sisters and their descendants within the third civil degree. This means up
to the nephews and nieces only. They are the descendants within the third
civil degree. It may be inferred also that uncles and aunts are within the
prohibited degree of marriage because they are within the third degree
relationship. However, grandnephews and grandnieces cannot be inferred
because they are not within the third degree relationship but within the

fourth degree relationship.

We shall cite the basis of this law from the Holy Qur’an. Allah
(S.W.T.) says to the effect:

Prohibited to you (for marriage) are: your mothers,
daughters, sisters, father’s sisters, mother s sisters,
brother s daughters, sister s daughters....*
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“Mother” includes the grandmother through the father’s or the
mother’s line, however high. “Daughter” includes granddaughter through
the son’s or daughter’s line, however low. “Sister” includes the full sister
or half sister, whether germane or uterine. “Father’s sister” includes the
grandfather’s sister, etc. And “mother’s sister” includes the grandmother’s
sisters, etc.%’

This is further expanded by the Muslim scholars when they include
brother’s daughters and sister’s daughters however low.%

To sum up, under Islamic Law, prohibited marriages by consanguinity
include: ascendants and descendants however high and however low;
sisters and nieces however low; and aunts, however high.

The Muslim Code does not include among those prohibited marriages
by consanguinity the grandaunts and the grandnieces. To be in conformity
with Muslim law, it is humbly submitted that the Muslim Code in this
regard should be construed in a liberal context to include the grandaunts
and grandnieces however high or low among the prohibited marriages by
consanguinity.

2. Prohibition by affinity (tahrim-bil-musahara)

Article 25 of the Muslim Code provides that no marriage shall be
contracted between:

(a) Any of the spouses and their respective affinal relatives in the
ascending line and in the collateral line within the third degree;

(b) Stepfather and stepdaughter when the marriage between the
former and the mother of the latter has been consummated;

(c) Stepmother and stepson when the marriage between the former
and the father of the latter has been consummated; and

(d) Stepson®’ or stepdaughter®® and the widow, widower or divorce
of their respective ascendants.
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The prohibition under this article applies even after the dissolution
of the marriage creating the affinal relationship.*

We shall explain each of these provisions one after another.

Paragraph (a), deals with two points: first, the affinal relativés in the
ascending line; and second, the affinal relatives in the collateral line within
the third degree.

The affinal relatives in the ascending line refer to the wife’s mother,
wife’s grandmother however high.

The basis of this law is the qur’anic ayyah to the effect that:
“Prohibited to you (for marriage) are .... your wive’s mothers.”™ This
prohibition was construed by the Muslim scholars to include wives’
grandmothers, wives’ great grandmothers however high.”

The affinal relatives in the collateral line within the third degree refer
to the wife’s sister, the wife’s aunt, and the wife’s niece. The wife’s sister
is within the second degree, the wife’s aunt is within the third degree,
and the wife’s niece is within the third degree.

The bases of this law are the following:

(1) With regard to the prohibition of marriage to a wife’s sister, there
is a qur’anic ayyah to the effect: “Prohibited to you (for marriage) are...
and two sisters in wedlock at one and the same time.””?

If a man contracted a marriage with two sisters one after the other,
the first marriage will be valid and the second marriage will be void.”

If a man contracted a marriage with two sisters separately but it
cannot be determined as to who was married first, separation of both of
them from their husband shall be effected.”

If a man contracted a marriage with two sisters in one and the same
marriage contract, the said marriage contract shall be void.”
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(2) With regard to the prohibition of marriage to a wife’s aunt, and
wife’s niece: according to Yusuf Ali, the qur’anic injunction prohibiting
marriage to two sisters at the same time applies to aunt and niece
together.’

Based on the foregoing qur’anic ayyah was established the principle
of law in islamic jurisprudence of the so-called “unlawful conjunction.”
Unlawful conjunction means that if two women are related on account
of consanguinity or fosterage, then, their conjunction in being married to
the same man shall be invalid.” |

The definition of unlawful conjunction as a principle of law in
islamic jurisprudence, broadens the relationship of women who are
prohibited to be conjoined in one man’s marriage. It includes the grandaunt
however high, as well as the grandniece however low.

With regard to paragraph (b), (¢) and (d), they are one but expressed
in three ways. | - :

Paragraph (b) refers to stepfather and stepdaughter. The daughter of
one’s wife by her earlier marriage is called stepdaughter and he is her
stepfather.” : |

Paragraph (c) refers to stepmother and stepson. The son of one’s
husband by his earlier marriage is called stepson and she is his
stepmother.”

In paragraph (d), however, the term stepson or stepdaughter should
be read as son or daughter.®’ Then, these refer also to the stepson or
stepdaughter of the widow or widower or divorcee.

To summarize, the foregoing three paragraphs refer to the relationship
between the stepchild and the stepparent.

These are best summarized in their original source, the Holy Qur’an.
Allah (S.W.T.) says to the effect:
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Prohibited to you (for marriage) are ... your
stepdaughters under your guardianship, born of your

wives to whom you have gone in, - no prohibition if you
have not gone in.%!

The phrase “under your guardianship” is generally but not
unanimously held that it is a description and not a condition. Therefore,

a stepdaughter not “under your guardianship” is still within the prohibition
if the other condition (about her mother) is fulfilled 2

The marriage with the wife must have been actually consummated
-in order to bar the marriage between stepfather and stepdaughter. Mere
implied consummation (valid retirement) will not create such prohibition.®

The last paragraph of the foregoing provisions of law which provides
that “the prohibition under this article applies even after the dissolution
of the marriage creating the affinal relationship” has been subjected to
objection and criticism by scholars and lawyers among Muslim Filipinos.®
However, they are unanimous in the view that the prohibition by affinity
in the collateral line (unlawful conjunction) should be made an exception
to the foregoing provision of law.%

3. Prohibition due to fosterage (tahrim-birrada’a)

Article 26 of the Muslim Code provides:

(a) No person may validly contract marriage with any woman who
breastfed him for at least five times within two years after his birth.

(b) The prohibition on marriage by reason of consanguinity shall
likewise apply to persons related by fosterage within the same degree,
subject to exceptions recognized by Muslim law.

It may be inferred from paragraph (a) that fosterage may.be
established between the woman (foster-mother) and the child (foster-child)
upon fulfillment of the condition that “the woman must have breastfed
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the child for at least five times within two years from the birth of the
child.” Upon fulfillment of such condition, fosterage is also established
to all the relatives of the foster-mother by consanguinity as well as her
husband who become the foster-father.

Paragraph (a) also prohibits the foster-son to marry his foster-mother.

Paragraph (b) prohibits the man (i.e., both foster-son and foster-
father) from marrying all his relatives by fosterage as a man is prohibited
to marry all his relatives by consanguinity within the same degree, subject,
however, to exceptions recognized by Muslim law.

This means that the foster-son is prohibited from marrying his foster-
mother, foster-grandmother however high. Likewise, the foster-father is
prohibited to marry his foster-daughter, foster-granddaughter however low.

In addition, the foster-son is prohibited from marrying his foster-sister
whether germane, consanguine or uterine; his foster-aunt and foster-niece.
But the foster-father is not prohibited to marry the sister of his foster-
daughter, the descendants of the brothers and sisters of his foster-daughter,
the mother of his foster-daughter (should she is widow or divorcee).
Likewise, the foster-brother of the foster-son is not prohibited to marry
the sister, her descendants and the mother (should she be a widow or
divorcee) of the foster-son. The reason is that they have no relationship
that bar their legal marriage.

We shall explain the bases of this law.

The Holy Qur’an provides to the effect:

Prohibited to you(for marriage) are ... your foster-
mothers (who gave you suck), foster-sisters....*’ (a)

Fosterage which means milk-relationship plays an important part in
Muslim law. It is treated almost like blood-relationship. Thus, it seems
that not only foster-mothers and foster-sisters, but also foster-mother’s
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sister, etc., all come within the prohibited degree.?

Fosterage establishes only a foster-relationship between the foster-
child and his descendants and his foster-mother including her relatives
by consanguinity as well as her husband. It does not establish relationship
between the foster-relatives and the relatives by consanguinity of the
foster-child except his descendants.

The Holy Prophet (S.A.W) is reported to have said to the effect:
“fosterage makes unlawful what consanguinity makes unlawful.”’

Thus, jurists are unanimous in the view that a woman who breastfed
a child should be treated like a mother by consanguinity and her husband
as like a father by consanguinity with regard to marriage prohibition.28
However, they differ as to minimum quantity of milk that the child has
sucked as well as the age of the child at the time of breastfeeding to
establish foster-relationship.

With regard to the minimum quantity of milk, according to Imam
Abu Hanifa and Imam Malik, if the child is breastfed milk equal to the
minimum quantity that break fast, fosterage is established. According to
Imam Ahmad this “quantity” (or frequency) is at least three times and
according to Imam Shafi’i, at least five times.* The Muslim Code adopts
the view of Imam Shafi’i.

With regard to the age of the child, Imam Abu Hanifa is of the
opinion that breastfeeding must be within two years and a half. Imam
Shafi’i, Imam Ahmad, Imam Abu Yusuf, Inam Muhammad and Sufyan
Thauri are of the opinion that breastfeeding must be within two years.*

The Muslim Code adopts the majority view.

D. Subsequent marriages

The laws for subsequent marriages are provided under Articles 27,
28, 29 and 30 of the Muslim Code. They prescribe the necessary
conditions for the validity of a subsequent marriage of a husband, widow,
divorced woman, and a thrice repudiated woman. We shall explain these
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laws one after another.

1. Subsequent marriage by a husband

Article 27 of the Muslim Code provides that notwithstanding the rule
of Islamic Law permitting a Muslim to have more than one wife but not
more than four at a time, no Muslim male can have more than one wife
unless he can deal with them with equal companionship and just treatment
as enjoined by Islamic Law and only in exceptional cases.

From the foregoing provision of law, it may be inferred that marriage
under the Muslim Code, in a general sense, inclines to monogamy.
Polygyny is allowed only in exceptional cases. It further provides for the
conditions of the validity of a subsequent marriage. They are the
following: (1) the marriage should not be in excess of the four wives at a
time, (2) the husband can deal with his wives with equal companionship,
and (3) he can deal with them with just treatment as enjoined by Islamic
Law.

Besides the foregoing requirements, Article 162 of the Muslim Code
provides that any Muslim husband desiring to contract a subsequent
marriage shall, before so doing, file a written notice thereof with the clerk
of court of the Shari’ah Circuit Court of the place where his family resides.
Upon receipt of said notice, the Clerk shall serve a copy thereof to the
wife or wives. Should any of them object, an Agama Arbitration Council
shall be constituted in accordance with the provisions of paragraph (2)
of Article 161. If the Agama Arbitration Council fails to obtain the wife’s
consent to the proposed marriage, the Court shall, subject to Article 27,
decide whether or not to sustain her objection.

An Agama Arbitration Council mentioned above shall be composed
of the Clerk of Court as Chairman and one representative for each party,

who shall be appointed by the Court as members upon nomination of the
parties.”!

If Article 162 is violated, the husband and the solemnizing officer
are liable for punishment under the Code.®2 However, it is humbly
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submitted that the marriage would still be valid, provided that it was
solemnized in accordance with Muslim law.”

Article 162 is part of modern legislation to ensure that justice and
equity shall prevail.

The basis of this law is the qur’anic ayyah to the effect:

If you fear that you shall not be able to deal justly
with the orphans, marry women of your choice, two, or
three, or four; but if you fear that you shall not be able
to deal justly (with them), then only one, or (a captive)
that your right hands possess. That will be more suitable,
to prevent you from doing injustice.”

Yusuf Ali has noted in connection with the above ayyah that:

The unrestricted number of wives of “the time of
ignorance” was now strictly limited to a maximum of four,
provided you could treat them with perfect equality, in
material things as well as in affection and immaterial
things. As this condition is most difficult to fulfill, 1

understand the recommendation to be towards
monogamy.”

No doubt that justice in absolute sense is impossible to attain. Allah
(S.W.T.) says in the Holy Qur’an to the effect:

You are never able to be fair and just as between
women, even if it is your ardent desire: but turn not away
(from a woman) altogether, so as to leave her (as it were
hanging in the air). If you come to a friendly
understanding, and practise self-restraint Allah is Oft-
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forgiving, Most Merciful.*®

Yusuf Ali has noted in connection with the above ayyah that:

Legally more than one wife (up to four) are
permissible on the condition that the man can be perfectly
fair and just to all. But this is a condition almost
impossible to fulfill. If. in the hope he might be able to
fulfil it, a man puts himself in that impossible position, it
is only right to insist that he should not discard one but
at least fulfil all the outward duties that are incumbent
on him in respect of her”’

From the foregoing qur’anic ayyah, the Muslim scholars have
deduced in islamic jurisprudence that marriage in Islam is generally
monogamous. However, polygyny is permitted as an exception to meet
the social ill in case it arises.”® Polygyny is further subjected to the
condition that the man can do justice to his wives. However, such justice
is not the absolute one, not the perfect justice - justice in material as well
as immaterial things which includes love and feelings. This is beyond the
ambit of human capability. On no soul doth Allah (S.W.T.) place a burden
greater than it can bear.”” The justice required is only material which is
within the control of man.'” That refers to companionship as well as

support.

But how can we determine that the man can do justice? With regard
to his inner feelings, it is only his conscience between him and Allah
(S.W.T.): it is beyond the legal ambit. But, if there is a manifested sign
or concrete evidence that he cannot do justice, the court is enjoined to
take an action to ensure justice and equity.'”! If the man is physically weak
or financially incapable, no matter how he shouted on top of his voice
that he can do perfect justice, the concrete sign should prevail over his
false claim.
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Therefore, it is humbly submitted that the conditions set forth in the
Muslim Code are within the principles led down by Islamic Law.

2. Subsequent marriage by a widow

Article 28 of the Muslim Code provides that: no widow shall contract
a subsequent marriage unless she has observed an ‘idda of four months
and ten days counted from the date of the death of her husband. If at that
time the widow is pregnant, she may remarry within a reasonable time
after delivery. In such case, she shall produce the corresponding death
certificate.

In accordance with statutory construction, the second sentence of the
above provision of law is impliedly amended by Article 57 paragraph (c)
when it provides that: every wife shall be obliged to observe ‘idda as
follows: In case of a pregnant woman, for a period until her delivery.

‘Idda is defined as the period of waiting prescribed for a woman
whose marriage has been dissolved by death or by divorce the completion
of which shall enable her to contract a new marriage.!®2

For violation of the foregoing provision of law, both the widow and
the solemnizing officer shall be penalized under the Muslim Code.'®

The basis of the foregoing provision of law is the qur’anic ayyah to
the effect:

If any of you die and leave widows behind, they shall
wait concerning themselves four months and ten days:
when they have fulfilled their terms, there is no blame on
you if they dispose of themselves in a just and reasonable
manner.'%

Yusuf Ali has noted in connection with the above ayyah that:
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The ‘idda of widowhood (four months and ten days)
is longer than the ‘idda of divorce (three monthly courses,
ii:228). In the latter the only consideration is to ascertain
if there is any unborn issue of the marriage dissolved.
This is clear from xxxii:49 where it is laid down that there
is no ‘idda for virgin divorcees. In the former there is in
addition the consideration of mourning and respect for
the deceased husband. In either case, if it is proved that
there is unborn issue, there is of course no question of
remarriage for the woman until it is born and for a
reasonable time afterwards.'”’

There are two situations here: whether or not the widow is pregnant.
If she is not pregnant, jurists are unanimous that her ‘idda is four months
and ten days. However, if she is pregnant, there are two views, viz:

First, according to Ibn Mas’ud and supported by the four Orthodox
Schools, the ‘idda is until delivery. They based their opinion in the ayyah
of the Holy Qur’an to the effect: “for those who carry (life within their
wombs), their period is until they deliver their burdens.”'%

Second, according to Ali_énd Ibn ‘Abbas and those who supported
them, the ‘idda depends upon in the following situations:!%’

(1) If she deliv_ered her burden before the expiration of four months
and ten days counted from the date of the death of her husband, the ‘idda

is not upon delivery but upon the explratlon of the period of four months
and ten days.

(2) If, on the other hand, the said period of four months and ten days
has expired before dellvery, then the ‘idda is until delivery.

In short, under the second view, the ‘idda is four months and ten days
or until delivery whichever is longer.

The Muslim Code adopted the first view.The ‘idda of a pregnant
widow is until delivery.'



RONSING : MUSLIM LAW ON MARRIAGE / 73

3. Subsequent marriage by a divorcee
Article 29 of the Muslim Code provides that:

(a) No woman shall contract a subsequent marriage unless she has
observed an ‘idda of three monthly courses counted from the date of
divorce. However, if she is pregnant at the time of the divorce, she may
remarry only after delivery.

(b) Should a repudiated woman and her husband reconcile during
her ‘idda, he shall have a better right to take her back without need of a
new marriage contract. ~ »

(c) Where it is indubitable that the marriage has not been
consummated when the divorce was effected, no ‘idda shall be required.

From the foregoing provisions of law, the following rules may be
inferred: % '

1. If the subsequent marriage is between the previous husband and
the divorcee, the following rules shall apply:

(a) Should a husband and his divdrcee reconcile during her ‘idda,
he shall have better right to take her back without need of a new marriage

contract.

(b) If nd reconciliation between them until the period of ‘idda has
been prescribed, and the husband wishes to take her back, a new marriage

contract is necessary.

2. If the subsequent marriage is between the divorcee and another
man, the following rules shall apply:

(a) If the previous marriage by a divorcee has not been consummated
neither by carnal relationship nor valid retirement, she may enter into
subsequent marriage without observing ‘idda.
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(b) If the previous marriage by a divorcee has been consummated
either by carnal relationship or valid retirement, the divorcee shall not
be permitted to enter into subsequent marriage without observing either
of the following ‘idda:

(i) If she is not pregnant, three monthly courses counted from the
date of divorce.

(i) If she is pregnant, for a period extending until her delivery.

The foregoing law found its bases in the following Qur’anic ayyat
to the effect:

O you who believe! when you marry believing
women, and then divorce them before you have touch
them, no period of ‘idda have you to count in respect of
them.'%

Divorced women shall wait concerning themselves
for three monthly periods."’

Such of your women as have passed the age of
monthly courses, for them the prescribed period, if you
have any doubts, is three months, and for those who have
no courses (it is the same): for those who carry (life
within their wombs), their period is until they deliver their
burdens.!!!

From the foregoing ayyat of the Holy Qur’an, the following rules
may be inferred as an ‘idda of a divorcee;

1. If the previous marriage has not been consummated, neither by
carnal relationship nor valid retirement, no ‘idda is required.

L
*

2. If the previous marriage has been consummated, the following
rules of ‘idda shall apply:''?
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(a) For normal woman, the ‘idda is three monthly courses after
separation;

(b) If there is no courses or if the courses are in doubt, it is three
calendar month. By that time it is clear whether or not there is pregnancy;
and

(c) If there is (life within her womb), the ‘idda is until delivery.

4. Subsequent marriage by a husband to his thrice repudiated wife
Article 30 of the Muslim Code provides that:

(a) Where a wife has been thrice repudiated (talaq bain kubra) on
three different occasions by her husband, he cannot remarry her unless
she shall have married another person who divorces her after
consummation of the intervening marriage and the expiration of the ‘idda.

(b) No solemnizing officer shall perform the subsequent marriage
mentioned in the preceding paragraph unless he has ascertained that there
was no collusion among the parties.

In the event that the husband repudiated his wife for the third time
in a separate and distinct occasion, the repudiation become immediately
final and absolute. He is prohibited to take her back during ‘idda. Even
after the end of her ‘idda, he cannot remarry her unless the following
conditions shall be fulfilled:

(1) The wife shall be subsequently married to another man which is
permanent in nature, not a collusion to circumvent the law;

(2) The marriage must be consummated by sexual intercourse
(dokhul);

(3) The marriage is dissolved either by divorce or death of the
husband; and
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(4) After the lapse of the prescribed period of ‘idda, the wife may
marry her former husband.

The foregoing provisions of law found their bases in the following
Qur’anic ayyat to the effect:

A divorce is only permissible twice. After that, the
parties should either hold together on equitable terms,
or separate with kindness.'’

So if a husband divorces his wife (irrevocably), he
cannot, after that, remarry her until after she has married
another husband and he has divorced her. In that case
there is no blame on either of them if they re-unite,
provided they feel that they can keep the limits ordained
by Allah. """

The underlying reasons why the third divorce is irrevocable of the
higher degree is grounded on the fact that Islam gives the husband and
wife two chances of revocable divorce. If he divorces her for the third
time, the implication is that they cannot live together any more.'*> Thus,
the conditions imposed for them to remarry is almost impossible to meet.''®

Furthermore, marriage in Islam is something solemn and sacred. It
is a contract to which Allah (S.W.T.) is the first witness: it is concluded
in His Name, in obedience to Him and according to His divine law. It is
the most decent human companionship, authorized and supervised by
Allah (S.W.T.). It is a Sign of His blessings and abundant mercy.!"’
Therefore, it should not be taken as a joke: it should be sanctified and

revered.

Finally, divorce is described by the Holy Prophet (S.A.W.) as the
most detestable to Allah (S.W.T.) among the lawful acts.!'®
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E. Batil and fasid marriages

We shall explain this topic in two subject matters: (1) Batil marriage,
and (2) Fasid marriage.

1. Batil marriage

Batil marriage means void marriage from the beginning. Article 31
of the Muslim Code provides that, the following marriages shall be void
(batil) from the beginning:

(a) Those contracted contrary to Article 23, 24, 25 and 26 of the
Muslim Code;

(b) Those contracted in contravention of the prohibition against
unlawful conjunction; and

(c) Those contracted by parties one or both of whom have been found
guilty of having killed the spouse of either of them.

Paragraph (a) which deals on Article 23, 24, 25 and 26 of the Muslim
Code refers to prohibited marriages by reason of consanguinity, affinity,
fosterage and unlawful conjunction which we have already explained
supra.

Paragraph (b) which deals on unlawful conjunction is provided under
Article 25 of the Muslim Code which we have already explained also
supra.

Paragraph (c) is adopted from the Civil Code of the Philippines.'*®
To apply the said disqualification, he following rules shall be observed:'*

(1) If a person kills his own spouse intentionally, he is no longer
qualified to marry again, whether the purpose of the killing be to marry
again or for some other reason. However, if the killing is accidental or
through negligence or justified as when the victim had been caught in
flagrante delicto - in carnal conversation with a lover, this disqualification
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does not apply.

(2) If a person kills another’s spouse intentionally for the purpose
of removing the husband as an obstacle to the marriage, he cannot marry
the, widow. If for any other reason, the disqualification does not apply.

This disqualification is a civil liability to be imposed only after the
spouse has been convicted for a crime of either parricide, murder or
homicide.'*!

The imposition of such disqualification does not contravene any
principle of Shari’ah. This may be classified under the “ta’zir” punishment
which the sovereign authority is empowered to promulgate.'?

Void marriage under the Muslim Code awards no right and impose
no obligation.

We shall discuss the islamic view on the above matter.

Imam Muhammad Al-Shaybani has said that void marriage created
no right nor imposed any obligation.'? The existence of which is like its
non-existence. Therefore, it neither establishes paternity (nasab) nor
obliges ‘idda.'**

From the foregoing discussion, therefore, it is clear that the provision
of the Muslim Code on void marriage is in conformity with Islamic Law
or the Shari’ah.

2. Fasid marriage

Article 32 of the Muslim Code provides that the following marriages
shall be irregular (fasid) from their performance:

(a) Those contracted with a female observing ‘idda;

(b) Those contracted contrary to Article 30 (marriage after three
talaq);



RONSING : MUSLIM LAW ON MARRIAGE / 79

(¢) Those wherein the consent of either party is vitiated by violence,
intimidation, fraud, deceit or misrepresentation;

(d) Those contracted by a party in a condition of death illness (marad-
ul-maut) without the same being consummated;

(e) Those contracted by a party in a state of ihram; and
(f) Mixed marriage not allowed under Islamic Law.

Irregular or fasid marriage is a kind of marriage adopted from Islamic
Law because there is no such kind of marriage under the Civil Code of
the Philippines. However, some of the grounds of irregular marriage are
influenced by the Civil Code like the vitiated consent, fraud or
misrepresentation.

(a) Irregular marriage under Islamic Law

Islamic jurisprudence has classified marriages into valid (sahih),
irregular (fasid), and void (batil).'* Under the classical islamic
jurisprudence, irregular and void marriages have been used
indiscriminately. For instance unlawful conjunction was classified in one
book of figh as irregular, and in another book, as void.'*

Tanzil ur-Rahman’s view is in conformity with the classical islamic
jurisprudence. According to him, the distinction does not appear in the
Qur’an and hadith.’?” He further argued that: the word muharramat, the
prohibited women has been used in almost all the classical textbooks of
figh to denote women with whom the marriage is unlawful, whether
permanently or temporarily.'?®

However, in the later period, some jurists made a categorical and a
clear-cut distinction: if the impediment is of a permanent nature, the
marriage contract would be void and unlawful intrinsically; if the
impediment is of a temporary nature, i.e. if it can be removed at any time,
the marriage contract would be irregular.'®
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(b) Effects of irregular marriage contracted under Islamic Law

If separation or mutual relinquishment!*® between the couple is
effected before the consummation of marriage, such irregular marriage
is like void marriage. It affords no right nor establishes obligation."!

~ However, if consummation took place, the marriage shall have the
following effects:'*

(1) Dower - the man shall have to pay the specified dower or the
proper dower whichever is less. If the dower has not been specified, the
woman shall get the proper dower.

(2) Child’s legitimacy - children born out of irregular marriage are
considered legitimate from both parents.

(3) Sanctity of afﬁnity - prohibition of marriage to the affinal relatives
‘1S established.

(4) Maintenance - maintenance for the children shall be incumbent
upon the father. However, for the maintenance of the wife, it shall be
incumbent upon the husband until the irregular marriage shall be
dissolved.

(5) Children’s inheritance - as the children are legitimate and legal
heirs of both parents, they are entitled to their respective shares in the
legacy from both parents.

(6) Inheritance between the couple - all jurists are unanimous in the
view that they cannot inherit from each other.

(7) ‘Idda - In case of separation or death of the husband, observance
of the prescribed ‘idda shall be incumbent upon the woman.

(8) Separation - as soon as the irregularity of the marriage become
known, the couple is obliged to be separated, either by mutual giving up
or the court will separate them.
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(9) Tazir punishment - for violation of a religious prohibition, they
are liable to be corrected by Ta’zir punishment or discretionary
punishment.

The Muslim Code adopts the view of some jurists in the later period.
It provides for the distinction between void marriage and irregular

marriage. However, it classifies “unlawful conjunction” under the
permanent prohibition.

(c) Irregular marriage under the Muslim Code

The provisions of law regarding irregular marriage under the Muslim
Code one after the other are explained below:

(1) Those contracted with a female observing ‘idda

This pertain to a marriage contracted by a widow or divorcee who
is required to observe ‘idda before the subsequent marriage is contracted.
Already explained are the definition and the rules of the different ‘idda
under the subject of subsequent marriages supra. In addition to such
explanation, a marriage entered into with a weman observing ‘idda is
irregular. As such, the couple is subject to the laws of irregular marriage
under Islamic Law which has just been explained supra.

(2)Those contracted contrary to Article 30 (marriage after three
- talaq) ‘ |

The nature as well as the legalization of the subsequent marriage of
a husband to his thrice-repudiated wife has already been explained under
the subject on subsequent marriage supra. In addition to such explanation,
a marriage contracted contrary to the prescribed rules under Article 30
of the Muslim Code shall be irregular. As such, the couple are subjected
to the laws of irregular marriage under Islamic Law which have just been
explained supra.
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(3)Those wherein the consent of either party is vitiated by violence,
intimidation, fraud, deceit or misrepresentation

These are concepts under the Civil Code of the Philippines which
are grounds for the annulment of voidable marriage.'”> They are now
incorporated in the Muslim Code as the grounds for making the marriage
irregular. We shall explain them one after another.

a - Violence and intimidation

Violence refers to physical coercion while intimidation refers to
moral coercion.'?*

Under Islamic Law, marriage is a covenant, a civil contract whereby
mutual consent of both parties is essential. This mutual consent is
technically called ijab (offer) and gabul (acceptance).!**> Therefore, when
the marriage is contracted without ijab and gabul, it is not only irregular
but void ab initio.

In view thereof, it is the opinion of this author that if the marriage
is contracted in such a manner that the consent of the bridegroom is
vitiated either by violence or intimidation, it is more fair and just if the.
marriage is considered void in which case, the bridegroom being the
innocent party shall not be subjected to the liability imposed for irregular
marriage. On the other hand, if the bride’s consent is vitiated either by
violence or intimidation, it is more fair and just if the marriage is
considered irregular, in which case, the bride being the innocent party is
placed in an advantageous position. She acquires rights under irregular

marriage.
b - Fraud, deceit or misrepresentation

The Civil Code speaks of three (3) circumstances, any of which
constitutes fraud, deceit or misrepresentation. They are the following:'*
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(a) Misrepresentation as to the identity of one of the contracting
parties.

(b) Non-disclosure of the previous conviction of the other party of a
crime involving moral turpitude, with the penalty imposed was
imprisonment for two years or more.

(c) Concealment by the wife of the fact that at the time of the
marriage, she was pregnant by a man other than her husband.

With regard to paragraph (a), such marriage was contracted without
ijab and qabul. Therefore, the marriage is void. However, it is this author’s
opinion that if the misrepresentation was made by the bride, the marriage
should be considered void, in order that the bridegroom, the innocent
party, would not be subjected to liability imposed for irregular marriage.
But if the misrepresentation was made by the bridegroom, the marriage
should be considered irregular, in order that he would be subjected to the
liability imposed on irregular marriage, being the guilty party.

With regard to paragraph (b), crime involving moral turpitude refers
to crime of dishonesty and immorality like adultery, fornication, rape,
theft, etc. If the previous conviction of either party to the marriage is a
crime like adultery, fornication and rape, there is a clear prohibition of
such marriage in the Holy Qur’an: '

Let no man guilty of adultery or fornication marry
any but a woman similarly guilty... to the believers such
a thing is forbidden.'>’

As there is a clear cut prohibition from the foregoing ayyah of the
Holy Qur’an, and it is of a permanent nature, the marriage therefore is

not only irregular but void.

With regard to paragraph (c), the woman is an adulterous from the
islamic point of view. Again, the prohibition is clear from the previous
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cited qur’anic ayyah.'*® So the foregoing mentioned rules on adultery shall
apply.

(4) Those contracted by a party in a condition of death-illness (marad-
ul-maut) without the same being consummated

Death-illness means “the disease which cause death.”'* In order to
constitute a death-illness, the following conditions are necessary:'*

(1) The illness must cause the death of the deceased,;

(2) The illness must cause apprehension of death in the mind of the
deceased; and

3) There must be some external indicia of a serious illness.

Under the Muslim Code, condition of a death-illness per se is not a
legal impediment to marriage. It only makes the marriage irregular when
death takes place without consummation. Should there be a

consummation, the marriage is valid.

This is a provision of law that “non-consummation of marriage” due
to death of either of the spouses is the cause of its irregularity.

Under Islamic Law, the condition of death-illness is not a bar to
contract a marriage: likewise, the “non-consummation of marriage” does
not make the marriage irregular. .

Under the Civil Code of the Philippines, a marriage contracted at
the point of death (articulo mortis) is valid even without a marriage

license.'!

From the point of view of Islamic Law as well as the Civil Code of
the Philippines, a marriage contracted by a person who is in the condition
of death-illness is valid even if the marriage is not consummated. |
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Therefore, it is this author’s opinion that the provision of the Muslim
Code regarding a marriage contracted by a person who is in a condition
of death-illness should be modified to conform to Islamic Law and the
Civil Code of the Philippines.

(5) Those contracted by a party in a state of ihram

Thram signifies the state of ritual consecration of a person while on
pilgrimage (hajj or umra) to Mecca.'*? It begins from the moment that
the pilgrim assumes his or her distinctive garb with the intention of doing
Hajj or Umra as the case may be until he or she lays it aside.!*3

Under the Muslim Code, a marriage contracted by a person while
he or she is in a state of ihram is irregular. It considers “state of ihram”
as a temporary legal impediment to contract marriage.

Under Islamic Law, there are two views regarding the matter; first,
the “state of ihram” is not a bar to marriage. However, the marriage cannot
be consummated while either of the parties is in a state of ihram because
sexual intercourse is forbidden.'* If such prohibition is violated, the
marriage is still valid but the ihram of such person shall become fasid
and he or she is obliged to sacrifice an animal in the way of Allah (S.W.T.)
as an expiation (kaffarah) for the breach of the rules of ihram.!*S The
second view is that marriage while either of the contracting parties is in
a state of ihram is abominable to the degree of unlawfulness (makruh
tahrimi).!46

The Muslim Code adopts the latter view.

(6) Mixed marriages not allowed under Islamic Law

There are two types of mixed marriages which are not allowed under
Islamic Law. They are the following: (1) marriage between a Muslim male
and non-Muslim female except kitabiyyah. This includes infidels,
polytheists, idolators, fireworshippers, starworshippers, pagans or atheists.
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(2) marriage between a Muslim female and a non-Muslim male regardless
of whether he is a kitabiyyah or not. These will be explained one after
another.

(1)Marriage between a Muslim male and a non-Muslim female
except kitabiyyah

The Muslim Code considers the prohibition of marriage between a
Muslim male and a non-Muslim female except kitabiyyah as a temporary
in nature in the sense that should the non-Muslim change her faith either
to Islam or to the revealed religion like Christianity or Judaism, the
prohibition ceases. Thus, a marriage contracted in violation of such
prohibition is considered under the Muslim Code as an irregular marriage.

Under Islamic Law, there are two views regarding the above matter:

(a) The first view considers marriage between a Muslim male and a
non-Muslim female except kitabiyyah as void. This view is based in the
clear ayyah of the Holy Qur’an:

Do not marry unbelieving women (idolators), until
they believe; a slave woman who believes is better than
an unbelieving woman, even though she allure you.'"

It is stated in all Hanafi books of figh that marriage contracted with
a fireworshipping woman or idolatress or starworshipping is void.!*s

Among the modern commentators, Qadri Pasha of Egypt'*® and
Muhammad Yusuf'*° are of the view that marriage with infidel woman or
idolatress is void

(b) The second view considers marriage with a non-Muslim woman
except kitabiyyah as not void but only irregular. Wilson, Mulla, Baillie
and Syed Ameer Ali are of this view.'”!
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Syed Ameer Al cited the cases of Mughal Emperors who contracted
marriages with Rajput ladies. According to him the prohibition of marriage
with an infidel woman in its characteristics and effect is a relative one
and does not spell out viodance. He further said: if a Muslim marries an
infidel woman, the marriage will only be irregular. It will not affect the
legitimacy of issues as the infidel woman may at any time accept the faith

of Islam; the prohibition shall at once be removed making the marriage
valid.'*

In the Indian case of Ehsan v. Pannalal, a Hindu woman without
accepting the faith of Islam married a Muslim male. Out of their marriage,

they had several issues. The Patna High Court held that the marriage
contract was irregular and the children were legitimate.'s?

The Muslim Code adopted the second view.
(2)Marriage between a Muslim female and a non-Muslim male
regardless of whether he is a kitabiyyah or not

The Muslim Code considers the foregoing marriage as irregular on
the ground that prohibition of marriage due to faith is temporary in nature.
It can be changed at any time.

Under Muslim law, there are two views:

(a) The first view considers the foregoing marriage as void. This is

based on the ayyah of the Holy Qur’an to the effect:

... nor marry (your girls) to unbelievers until they
believe: a man slave who believes is better than an
unbeliever even though he allure you.'*

It is the majority view that a marriage contracted between a Muslim
female with a polytheist is void.'s
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(b) The second view is that such marriage is only irregular.
Adherrents of this view used the same line of reasoning with the marriage
of Muslim male with polytheist.!*

The Muslim Code adopts the second view.

(d) Validation of irregular marriage

Irregular marriage may be made regular by a new marriage contract
in the following cases:'%’

(1) Those referred to in Article 32(a), after the impediment has been
removed; .

(2) Those referred to in Article 32(b) upon comphance with the
requirement of Artlcle 30;- .

(3) Those referred to in Artlcle 32(c) after the causes vitiating
consent have ceased;

(4) Those referred to in Artlcle 32(d), in case the party recovers;

(5) Those referred to in Article 32(e), when the party is no longer in
a state of ihram; and

(6) Those referred to in Article 32(f), after conversion to faith that
could have made the marriage valid.

The effects of the new marriage under the foregoing paragraphs shall

retroact to the date of the celebration of the irregular marriage. '8

F. Rights and obligations between spouses

Under the Muslim Code, these rights and obligations are classified
under mutual and those that are specifically pertaining to each of thek

spouses.
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1. Mutual rights and obligations of the spouses

Article 34 of the Muslim Code provides four (4) mutual rights and
obligations between the spouses, which are as follows:

(a) The husband and the wife are obliged to live together, observe
mutual respect and fidelity, and render mutual help and support in
accordance with this Code.'*°

- The duty to live together presupposes the idea that they have already
their own residential place or lodging house to live in. It connotes
cohabitation or marital consortium: living together under one roof as
husband and wife. In addition, they are obliged to live together in a
atmosphere of peace and serenity. This is based on the qur’anic ayyah
to the effect:

And among His Signs is this: that He created for you
spouses from among yourselves, that you may dwell in
tranquility with them; and He has put love and mercy
between your (hearts).’® -

The duty to observe mutual respect and fidelity connotes kindness
and equity on the part of the husband and faithfulness and obedience on
the part of the wife. This is based in the qur’anic ayyah to the effect:

Live with them (wives) on a footing of kindness and
equity. If you take a dislike to them it may be that you
dislike a thing, and Allah brings about through it a great
deal of good."®

On the other hand, a wife is duty-bound to be faithful and obedient
to her husband. She should carry out his orders with a smiling
countenance. A house is just like a miniature state where the husband
exercises his supreme authority and the wife acts as his assistant and
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associate. In case that the head of the state is not obeyed, there will be
disorder and disruption in the state. Therefore, it is the prime duty of a
wife that in matters relating to the well-being and solidarity of the family
or in matters affecting the happiness of its members, she must follow the
instruction of her husband.!s? This law finds its basis in the ayyah of the
Holy Qur’an to the effect:

Men are the protectors and maintainers of women,
because Allah has given the one more (strength) than the
other, and because they support them from their means.
Therefore the righteous women are devoutly obedient, and
guard in (the husband's) absence what Allah would have
them guard.'®

The duty to render mutual help and support may be based in the
following qur’anic ayyat to the effect:

They (your wives) are as garment to you, and you
as a garment to them.'**

Men are the protectors and maintainers of women,
because Allah has given the one more (strength) than the
other, and because they support them from their means.
Therefore the righteous women are devoutly obedient, and
guard in the (the husband’s) absence what Allah would
have them guard.'®

The first ayyah is the most beautiful metaphorical description of the
mutual relationship between the husband and wife. Their relationship are
likened to the relationship of a body and its garment. The garment stays
close to the body of a person and conceals it and protects it from the ill-
effects of outer environment. It also gives comfort and pleasure to the
body. Thus, the husband and wife are each other’s garment for mutual
support, mutual comfort and mutual protection, fitting into each other as
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a garment fits the body.'*

The second ayyah also clarifies the meaning of mutual help and
support from the Islamic Law concept and not from the Civil Law
concept.'”” Under Islamic Law, the husband, being the protector and
maintainer of his wife, is duty-bound to render help and support toward
his wife at all times and in all circumstances. On the other hand, the good
wife is duty-bound to be obedient and harmonious in her husband’s

presence, and in his absence guard his reputation and property and her
own virtues, as ordained by Allah (S.W.T.).!¢®

(b) When one of the spouses neglects his or her duties to the conjugal
union or brings danger, dishonor or material injury upon the other, the
injured party may petition the court for relief. The court may counsel the

offender to comply with his duties, and take such measures as may be
proper.'®®

The foregoing provision of law finds its basis in the qur’anic ayyah
to the effect:

In accordance with justice, the rights of the wives
(with regard to their husbands) are equal to the
(husbands’) rights with regard to them.'7°

Neglect of marital duties will merit a court petition for relief. Should
the wife for instance refuse to live with her husband without justifiable
reason, upon petition of the husband, the court may counsel the wife to
comply with her duties. Should she fail to comply with the counsel of
the court, the husband may stop giving her support. On the other hand,
should the husband fail to perform for six months without reasonable
cause his marital obligation, the wife may petition the court for divorce
by faskh (or fasakh).!”

*"When the husband associates with persons of ill-repute or leads an
infamous life or attempts to force the wife to live an immoral life, this
will bring danger, dishonor or material injury upon the other. The wife
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may petition the court for divorce by faskh (or fasakh).!”

(c) The husband and the wife shall inherit from each other in
accordance with this Code.!”

The foregoing provision of law is based on the qur’anic ayyah to
the effect:

And you shall inherit one-half of what your wives
leave behind, provided they have left no child; but if they
have left a child, then you shall have one-fourth of what
they leave behind afier (the deduction of) any bequest they
may have made or any debt (they may have incurred).
And they (i.e., your widows) shall have one-fourth of what
you leave behind, provided you have left no child; but if
you have left a child, then they shall have one-eight of
what you leave behind, after (the deduction of ), any

bequest you may have made or any debt (you may have
incurred).!”

Though the spouses have mutual rights to inherit from each other,
there are, however, impediments to its enjoyment.
Under Islamic Law, the following are causes for disinheritance:'’s

(1) If the heir has intentionally caused directly or indirectly the death
of the decedent;

(2) If the heir professes a different religion from that of the decedent;
(3) If the heir is an apostate (murtad); and
(4) If the heir and the deceased died simultaneously.

Under the Muslim Code, the following shall be disqualified to
succeed: '’
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(1) Those who have intentionally caused directly or indirectly the
death of the decedent;

(2) Those who have committed any other act which constitutes a
ground for disqualification to inherit under Islamic Law; and

(3) Those who are so situated that they cannot inherit under Islamic
Law.

Paragraph (2) and (3) of the foregoing provision of the Muslim Code
are ambiguous. Still, the scholars have different views on the subject
matter. Jainal D. Rasul and Ibrahim Ghazali are of the opinion that
paragraph (2) refers to “apostacy” or “difference in religion”; and
paragraph (3) refers to difference of territorial jurisdiction either actual
or constructive so that a subject of a non-Muslim country cannot inherit
from a non-Muslim subject of a Muslim state nor from a Muslim subject
of a non-Muslim state.!”” Hamid Barra on the other hand is of the opinion

that paragraph (2) refers to “apostacy” while paragraph (3) refers to
difference in religion.!”® He said:

In the third disqualification, it is apparent that a non-
Muslim wife cannot inherit from her Muslim husband.
However, the Code, possibly in anticipation of such a case
to arise, provides for what it calls as “bequest by
operation of law.” Under this provision, a parent or a
spouse who is otherwise disqualified to inherit in view
of Article 93(c) shall be entitled to one-third of what he
or she would have received without such
disqualification.””?

It is humbly submitted that the latter opinion is more logical aid
consistent with the prevailing situation of mixed marriages between
Muslim male and non-Muslim female in the Philippines.

(d) The husband and the wife shall have the right to divorce in
accordance with this Code.!®
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The foregoing provision of law is based in the ayyah of the Holy
Qur’an to the effect:

And women shall have rights similar to the rights
against them, according to what is equitable...’®

Should the right to divorce is exercised by the husband, it is called
talaq. Should the talaq be delegated by the husband to his wife and such
right is exercised by the wife, it is called tafwid. Should the right to
divorce is exercised by the wife, it is either khul® or faskh (or fasakh). It
is khul’ if she is required to renounce or to return her dower or to pay
any other lawful consideration. Without such legal obligation, it is faskh
(or fasakh). However, it must be based on certain specified legal grounds.

2. Rights and obligation of the husband

Article 35 of the Muslim Code provides that the husband shall fix
the residence of the family. The court may except the wife from living
with her husband on any of the following grounds:

(a) Her dower is not satisfied in accordance with the stipulations; or

(b) The conjugal dwelling is not in keeping wit her social standing
or is, for any reason, not safe for the members of the family or her

property.

From the foregoing provision of law, the husband is obliged to
provide a suitable matrimonial home for his wife and his family according
to his means so that they may reside therein freely. It may be inferred
also that the wife is obliged to live with him in the matrimonial home.
She can only refuse to do so upon concrete and valid reasons among which
are those stated in the above provisions of the Muslim Code. Thus, if the
family home so established by the husband does not befit the wife’s social
standing or is not safe for the members of the family, she can refuse to
live with her husband.'®?
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This law is based on the qur’anic ayyah to the effect: “Lodge them
where you dwell, according to your means.”!#?

3. Rights and obligations of the wife

Atrticle 36 of the Muslim Code provides six (6) rights and obligations
of the wife. They are as follows:

(1) The wife shall dutifully manage the affairs of the household. She
may purchase things necessary for the maintenance of the family, and the

husband shall be bound to reimburse the expenses, if he has not delivered
the proper sum.'#

The foregoing provision of law is a specific legal sanction of the
popular idea that the wife is the queen of the home.!ss The queen is the
supreme authority over her jurisdiction. As such, she is obliged to
administer her domestic affairs wisely. She should keep all the things in
her home in a proper order and use them in a proper care and skill.!s
She should protect the rights of her husband during his absence. She
should guard everything belonging to her husband like his properties, his
honor and his secrets.

Parts of her duties in protecting the rights of her husband is that she
should guard her chastity and forbid any other person to have access to
what is exclusively her husband’s right, i.e., sexual intimacy. Thus, she
must not entertain strange men in her home without his consent and
knowledge.'®’ '

In her exercise of such rights and obligations, she is allowed by law
to purchase things necessary for the maintenance of the family. The
husband shall be bound to reimburse the same, if he has not delivered
the proper sum. However, this must be strictly interpreted. It is only
allowed in case of necessity and after she has obtained permission from
her husband.'® Besides, she has to take good care of her dress so as to
cover her aurat and to walk in the street with restrained eyes.'*
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To sum up, she is obliged to contribute in making their home a
pleasant and peaceful family home.

The bases of this law in Shari’ah are the following: Allah (S.W.T.)
says to the effect:

The good women in the absence of their husbands
guard their rights as Allah has enjoined upon them to be
guarded.’’

The Holy Prophet (S.A.W.) is reported to have said:

The best wife is the one who pleases you when you
see her; who obeys your orders and who guards your
property and her own honor when you are not at home.'!

(2) The wife cannot, without the husband’s consent, acquire any
property by gratuitous title, except from her relatives who are within the
prohibited degrees in marriage.'*?

The foregoing provision of the Muslim Code is part of the wife’s
obligation in safeguarding the rights of her husband." Its purpose is to
prevent the alienation of the affection of the wife.'™ It is also to avoid
jealousy and suspicion, and to maintain the integrity of the spouses and
the solidarity of the matrimonial relationship.!%

“Gratuitous title” here refers to property acquired by donation,
remission, or succession.'%

(3) The wife may, with her husband’s consent, exercise any
profession or occupation or engage in lawful business which is in keeping
with islamic modesty and virtue. However, if the husband refuses to give
his consent on the ground that his income is sufficient for the family
according to its social standing or his opposition is based on serious and
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valid grounds, the matter shall be referred to the Agama Arbitration
Council."”’?

The foregoing provision of the Muslim Code merely permits the wife
to exercise any profession or occupation or engage in lawful business
subject to the husband’s consent. Without such consent, she cannot
proceed in that exercise. Violating the lawful order of the husband will
make the wife disobedient or rebellious.

Another effect of a wife’s going out to work without the permission
of her husband is the loss of the right to maintenance.!*®

(4) The wife shall have the right to demahd the satisfaction of her
mahr or dower.'*® ' ,

Mabhr or dower is a gift on account of marriage from the bridegroom
to the bride. It is different from dowry which is a gift from the bride to
the bridegroom.

Mahr or dower is an inalienable and imprescriptible right of a
woman. It is inalienable because even without the stipulation of mahr
during or before the solemnization of marriage, mabhr is still demandable
which is called mahr-mithl or customary dower. It is imprescriptible
because prescription does not lie. If the period for the payment of mahr
as stipulated shall lapse, mabhr is still demandable.

The wife shall have the right to demand the satisfaction of her full
dower if the marriage has been consummated, and one-half of it if there
is no consummation.2®

The Muslim Code also provides that the property or estate of the
husband shall be liable for the unpaid dower or any part thereof.?"!

This provision of law is based on the following qur’anic ayyat:

And give unto women their marriage portions in the
spirit of a gift...**?
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But lawful to you are (all) women beyond these,
provided you seek (them in marriage) with gift from your
property, taking them in honest wedlock and not in
fornication.?*

(5) Unless otherwise stipulated in the marriage settlements, the wife
retains ownership and administration of her exclusive property.”*

The foregoing provision of law recognizes the independent economic
status of woman and gives her the right to own, use and enjoy her own
exclusive property without any intermediary trustee.

This law is based on the qur’anic ayyah to the effect:

And unto men a fortune from that which they have
earned, and unto women a fortune from that which they
have earned.’”

(6) The wife shall be entitled to an equal and just treatment by the
husband.?*

In case the man has several wives at the same time, he should deal
with equal and just treatment to all of them. This refers to material aspects
like the giving of support to all his wives as well as the day of
companionship. Allah (S.W.T.) says to the effect:

And if you fear that you cannot do justice (to so
many women) then (confine yourself to) only one.?"’

The Holy Prophet (S.A.W) also laid great stress on the believers to
treat their wives with equity and justice. He said:
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When a man has two wives and does not deal
equitably between them, he will come on the day of
resurrection with one side bagging down.?

G. Property relations between spouses

Generally, at the precise moment of the celebration of marriage,

property relations between the spouses shall be governed by the regime
of complete separation of property.2

The regime of complete separation of property under the Muslim
Code may be defined as a matrimonial property regime, whereby each
spouse shall own, possess, administer, enjoy and dispose of his or her
own exclusive estate even without the consent of the other. However, the

court may, upon petition of either spouse, grant to the other the
administration of such property.2'°

The exclusive property of each spouse shall consist of the
following:?"!

(1) Properties brought to the marriage by the husband or the wife;

(2) All income derived by either spouse from any employment,
occupation or trade;

(3) Any money or property acquired by either spouse during marriage
by lucrative title;

(4) The dower (mahr) of the wife and nuptial gifts to each spouse;

(5) Properties acquired by right of redemption, purchase or exchange
of the exclusive property of either; and

(6) All fruits of properties mentioned in the foregoing paragraphs.

Household property which customarily pertains to or is u§ed by either
spouse shall be prima facie presumed to be the property of said spouse.?'?
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This regime of property relations between spouses is consistent or

in conformity with the general principle of Islamic Law. This law is based

" on the qur’anic ayyah to the effect: “to men is alloted what they earn,

and to women what they earn.”?® This qur’anic ayyah clearly recognizes
the separation of properties between Muslim spouses.

The majority view among the Muslim jurists is that woman, whether
she is married or not, is as fully competent as a man and may dispose of
her property as she wishes without let or hindrance. However, Imam Malik
is of the view that marriage should be considered as a partial restriction
on a woman'’s capacity, particularly in contract of gifts, which must require
the husband’s permission for their validity.?'4

As an exception to the general rule, the future spouses may adopt
other forms of property relations through marriage settlement executed
before the marriage.?' -

~ The Muslim Code is silent on the form of property regime that may
be provided in the marriage settlement. However, under the Civil Code
of the Philippines which is applicable in suppletory manner, it may be
either absolute community property, conjugal partnership of gain, or
partial separation of property.?'°

Should the future spouses enter into a valid contract of marriage
settlement fixing their property regime following either of the above
mentioned forms of property regime, the law that should govern their
property relations is shifted to the Family Code which is an amendment
of the Civil Code of the Philippines.

It is clear from the above discussion that by entering into a marriage
settlement, fixing the property relations other than the regime of property
provided under the Muslim Code, will lead the property relations between
the spouses to be governed not by the Muslim Code nor the Muslim Law
but by the Family Code of the Philippines.

In view thereof, it is humbly suggested that the Muslims should stick
to the property regime as provided for in the Muslim Code and be cautious

to the exception as provided therein.
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